BORA  LASKIN  LAW  LIBRARY 


ENTERTAINMENT  LAW 


GRAHAM  HENDERSON 
Winter  2004 
FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


ENTERTAINMENT  LAW 


GRAHAM  HENDERSON 
Winter  2004 
FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/entertainmentlawOOhend 


COURSE  SYLLABUS 


Date 

06-Jan-04 

13-Jan-04 

20-Jan-04 

27-Jan-04 

03-Feb-04 

lO-Feb-04 

17-Feb-04 

24-Feb-04 

02-Mar-04 

09-Mar-04 

16-Mar-04 

23-Mar-04 

30-Mar-04 

06-Apr-04 


Entertainment  Law 
University  of  Toronto 
2004 


Subject  Matter 

Introduction 
Copyright  Principals 

Entertainment  Industry  Contracts  and  Art  of  the 
Deal. 

Music  (1) 

Recording  Agreements. 

Restraint  of  Trade;  Unconscionability; 
Inequality  of  Bargaining  Power. 

Music  (2) 

Copyright  Issues 

Music  (3) 

Royalties  -  How  artists  are  paid. 

Reading  Week. 

Personality  Issues 
Electronic  Media  (1) 

Electronic  Media  (2). 

Film  and  Television  (1). 

Film  and  Television  (2). 

Film  and  Television  (3). 


Under  Construction 


Instructor(s) 

Graham  Henderson 
David  Zitzerman 
Graham  Henderson 

Graham  Henderson 

Graham  Henderson 

Graham  Henderson 

Susan  Abramovitch 

Stephen  Stohn  and  Graham 
Henderson 

TBA 

David  Zitzerman  and  Michael 
Levine 

David  Zitzerman  andMichael 
Levine 

David  Zitzerman  and  Michael 
Levine 

TBA 


343.4 


ll.'tflB-  "<*  !■ 


1^4*  •»  V  «5 


.  «pjk< :  “*  »rA 

;'i 

-4.^  ^asp^iiV’ 


*i»T 


'•  .<MU  •  4p«*M9 

9^  ■ 

A4I 


'ii,'>TM ;' ’.I  I  ffi 


.»n 


j  e 


•rfK  «*4-V? 


j*. 

I  iii>  tttnnfmA%^ 
»..  :Miiiiiirf| 


-i7. 


t<V' 


.n>4 

%4m4i  <>*  - » 


I 

*>n 


'i' 


i,  ..12'’S 


H-— 

i. , 


va 

^.*■ 

»)A4»rV:  ■f'i— 


•.  l-T  /. 


li-  •'!/! 


Entertainment  Law 


2004  -  Henderson 

1.  Copyright  Act,  RSC  1985  c.  C-42. 

2.  Lecture  3  -  Art  of  the  Deal 

3.  Lecture  4  -  The  Recording  Industry 

a.  Sample  Artist  Recording  Agreement 

4.  Lecture  5  -  Applied  Copyright 

a.  Sample  Recording  Agreements 

b.  Copyright  Act,  Performer’s  Rights 

5.  Lecture  6  -  The  Music  Industry 

6.  Lecture  7  -  Misappropriation  of  Personality,  Name  and  Likeness,  Endorsements  and 
Merchandising 

a.  Susan  H  Abramovitch,  “Misappropriation  of  Personality” 

b.  Susan  H  Abramovitch,  “Misappropriation  of  Personality:  Postscript” 

c.  Bibliography  on  jurisprudence  and  secondary  materials 

d.  Sample  Endorsement  Agreement 

7.  Lecture  8  -  Electronic  Media 

a.  Framework  for  Copyright  Reform 

b.  Canadian  Recording  Industry  Association,  “Supporting  Culture  and  Innovation: 
Report  on  the  Provisions  and  Operation  of  the  Copyright  Act”  submitted  to  House 
of  Commons  Standing  Committee  on  Canadian  Heritage  (Sept  15,  2003) 

8.  Lecture  9  -  Electronic  Materials 

a.  Peter  Biddle,  Paul  England,  Marcus  Peinado  and  Bryan  Willman,  “The  Darknet 
and  the  Future  of  Content  Distribution”. 

9.  Lectures  10-12  -  Film  and  Television 

a.  Entertainment  Law  Case  Study  1 

b.  Option  Purchase  Agreement 

c.  Consent  Letter 

d.  Master  Use  Licence 

e.  Contract 

f.  Financing  Scenario 

g.  Executive  Producer  Services  Agreement 

h.  Entertainment  Law  Case  Study  2 

i.  Script  Development  Agreement 

j.  Final  Cost  Report 

k.  Development  Budget 

l.  Delivery  Requirements  to  Broadcasters 

m.  Licence  of  Footage  and  Original  Artwork  in  a  Television  Series 

n.  Distribution  Agreement 


LECTURE  3  -  THE  ART  OF  THE  DEAL 


The  Art  of  the  Deal  is  a  course  previously  offered  by  Professor  Paul  Halpem  at 
the  Rotman  School  of  Management.  It  is  now  taught  by  Prof.  Harris.  The  materials  that 
are  attached  may  at  first  blush  seem  foreign  in  concept  to  the  subject  matter  of  a  course 
on  Entertainment  Law.  However,  nothing  could  be  farther  from  the  truth.  The  course 
attempts  in  part  to  analyze  and  understand  the  factors  which  underlie  how  deals  are  made. 
The  concepts  studied  in  that  course  have  immediate,  practical  application  not  only  to  deal 
making  in  the  world  of  entertainment  law,  but  in  virtually  any  branch  of  law. 

Two  readings  are  appended.  We  would  ask  that  you  familiarize  yourself  with  the 
concepts  of  asymmetrical  information,  moral  hazard  and  adverse  selection.  Throughout 
the  course,  we  will  come  back  time  and  again  to  these  concepts  (and  others)  to  see  how 
they  apply  to  film,  recording  and  sports  agreements. 

As  an  exercise,  which  will  be  discussed  in  class,  apply  your  understanding  of 
these  concepts  to  the  current  regime  that  many  large  downtown  law  firms  have  put  in 
place  to  select  students  for  articling  jobs.  These  large  firms  interview  students  in 
November  of  the  candidate’s  second  year  of  law  school;  before  second  year  marks  are 
available.  The  successful  candidate  is  guaranteed  a  wide  range  of  benefits,  including  a 
position  as  a  first  year  lawyer.  The  motivation  for  instituting  such  a  programme  appears 
to  have  been  based,  among  other  things,  on  a  desire  to  compete  with  New  York  law  firms 
who  might  otherwise  lure  top  candidates  away  from  Toronto. 

If  there  is  time  at  the  end  of  the  class,  I  will  take  over  from  Paul  and  apply  some 
of  these  concepts  to  a  Recording  contract  situation.  If  we  run  out  of  time,  we  will  pick  up 
where  we  left  off  in  Lecture  4. 

Consider,  for  this  part  of  the  class,  the  situation  confronting  a  young  recording 
artist  with  no  track  record  and  the  major  multinational  recording  company  about  to  sign 
that  artist  to  an  exclusive  term,  world  wide  recording  agreement.  There  are  tremendous 
asymmetries  of  information  here.  The  artist  and  the  label  know  one  another  by  reputation 
alone.  But  what  does  that  count  for?  The  artist  wants  money,  lots  of  it  -  and  may  get  it  if 
there  is  a  bidding  war  for  her  services.  But  how  does  the  label  protect  itself  against 
shirking  or  moral  hazard?  How  does  the  artist  protect  herself  against  shirking  and  moral 
hazard  on  the  part  of  the  label?  Have  regard  to  the  sections  set  out  below  that  are  drawn 
from  the  same  agreement  discussed  in  Lecture  2,  but  from  the  final,  negotiated  version. 
The  artist  in  question  was  an  unknown  singer  from  Virginia.  She  had  performed  live 
perhaps  half  a  dozen  times.  As  a  result  of  an  extremely  good  demonstration  tape  that 
circulated  around  the  major  labels,  she  became  the  subject  of  an  intense  bidding  war. 

The  label  was  forced  to  commit  to  the  release  of  three  albums.  Substantial  advances  for 
each  of  these  records  were  guaranteed.  Consider  the  asymmetrical  information  problem. 
The  artist  knew  very  little  about  the  label  apart  from  the  fact  that  she  was  aware  of  their 
reputation  and  she  had  taken  half  a  dozen  meetings  with  the  President  -  which  whom  she 
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seemed  to  develop  a  genuine  bond.  Six  months  after  she  signed  to  the  label,  her  principal 
contact,  the  President,  left  the  company.  The  label,  or  its  part,  had  heard  a  demo 
recording,  knew  that  other  labels  were  interested  and  had  seen  her  perform  once  or  twice 
to  sparse  crowds  in  her  home  town.  The  artist’s  first  album,  though  well  reviewed,  was  a 
terrible  failure  in  the  market  place.  It  sold  barely  10,000  in  the  United  States.  What 
options  did  the  label  have?  Had  they  protected  themselves  against  such  an  eventuality? 
Were  they  able  to  monitor  her  recording  of  the  second  record?  Could  they  impose  any 
standards  of  commercial  acceptability?  Could  they  escape  from  the  deal?  What  about 
the  artist?  She  was  about  as  unhappy  as  the  label.  She  delivered  a  second  record  that 
sounded  very  much  like  the  first.  What  was  the  label  to  do?  They  asked  for  more  “hits”. 
She  declined.  If  you  were  the  artist,  what  would  your  options  be?  If  you  were  the  label? 
Was  this  a  good  bargain  for  either  party?  Were  the  interests  of  each  party  correctly  or 
efficiently  aligned? 


LECTURE  3  -  ENTERTAINMENT  INDUSTRY  CONTRACTS 
AND  THE  ART  OF  THE  DEAL 


The  Art  of  the  Deal  is  a  course  offered  by  Doug  Harris  and  is  open  to  law  students 
who  have  met  the  pre-requisites.  The  course  attempts  in  part  to  analyze  and  understand 
the  factors  which  underlie  how  deals  are  made.  The  concepts  studied  in  that  course  have 
immediate,  practical  application  not  only  to  deal  making  in  the  world  of  entertainment 
law,  but  in  virtually  any  branch  of  law. 

Consider,  for  this  class,  the  situation  confronting  a  young  recording  artist  with  no 
track  record  and  the  major  multinational  recording  company  about  to  sign  that  artist  to  an 
exclusive  term,  world  wide  recording  agreement.  There  are  tremendous  asymmetries  of 
information  here.  The  artist  and  the  label  know  one  another  by  reputation  alone.  But 
what  does  that  count  for?  The  artist  wants  money,  lots  of  it  -  and  may  get  it  if  there  is  a 
bidding  war  for  her  services.  But  how  does  the  label  protect  itself  against  shirking  or 
moral  hazard?  How  does  the  artist  protect  herself  against  shirking  and  moral  hazard  on 
the  part  of  the  label?  Have  regard  to  the  sections  set  out  below  that  are  drawn  from  the 
same  agreement  discussed  in  Lecture  2,  but  from  the  final,  negotiated  version.  The  artist 
in  question  was  an  unknown  singer  from  Virginia.  She  had  performed  live  perhaps  half  a 
dozen  times.  As  a  result  of  an  extremely  good  demonstration  tape  that  circulated  around 
the  major  labels,  she  became  the  subject  of  an  intense  bidding  war.  The  label  was  forced 
to  commit  to  the  release  of  three  albums.  Substantial  advances  for  each  of  these  records 
were  guaranteed.  Consider  the  asymmetrical  information  problem.  The  artist  knew  very 
little  about  the  label  apart  from  the  fact  that  she  was  aware  of  their  reputation  and  she  had 
taken  half  a  dozen  meetings  with  the  President  -  which  whom  she  seemed  to  develop  a 
genuine  bond.  Six  months  after  she  signed  to  the  label,  her  principal  contact,  the 
President,  left  the  company.  The  label,  or  its  part,  had  heard  a  demo  recording,  knew  that 
other  labels  were  interested  and  had  seen  her  perform  once  or  twice  to  sparse  crowds  in 
her  home  town.  The  artist’s  first  album,  though  well  reviewed,  was  a  terrible  failure  in 
the  market  place.  It  sold  barely  10,000  in  the  United  States.  What  options  did  the  label 
have?  Had  they  protected  themselves  against  such  an  eventuality?  Were  they  able  to 
monitor  her  recording  of  the  second  record?  Could  they  impose  any  standards  of 
commercial  acceptability?  Could  they  escape  from  the  deal?  What  about  the  artist?  She 
was  about  as  unhappy  as  the  label.  She  delivered  a  second  record  that  sounded  very 
much  like  the  first.  What  was  the  label  to  do?  They  asked  for  more  “hits”.  She  declined. 
If  you  were  the  artist,  what  would  your  options  be?  If  you  were  the  label?  Was  this  a 
good  bargain  for  either  party?  Were  the  interests  of  each  party  correctly  or  efficiently 
aligned? 
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LECTURE  4  -  T  HE  RECORDING  INDUSTRY 


RECORDING  CONTRACTS  -  RESTRAINT  OF  TRADE,  UNCONSCION ABILITY, 

INEQUALITY  OF  BARGAINING  POWER 


The  next  3  lectures  will  cover  different  aspects  of  the  recording  industry.  Later,  we  will 
take  a  quick  look  at  a  subset  of  the  music  industry,  but  an  important  subset,  the  music  publishing 
industry. 


Included  with  these  materials  is  a  sample  Recording  Agreement  of  the  type  used  by 
Universal  Music  Canada.  It  represents  a  typical  deal  into  which  Universal  might  enter.  The 
Agreement  appears  at  the  front  of  the  3  lectures  on  the  Music  Industry. 


While  I  recommend  that  you  read  the  entire  contract,  the  relevant  provisions  for  this 
FIRST  lecture  would  include:  Articles  I,  II,  V,  X,  XIII  (Section  13.1(f)),  XIV,  XV  (Section  15.2, 
15.3  and  15.4),  XVII  and  XIX  (Section  19.32). 


To  help  better  prepare  yourself,  you  should  also  read  a  couple  of  very  important  cases: 


(1)  Georgios  Panayiotou  (p/k/a  George  Michael)  v.  Sony  Music  Entertainment  (UK) 
Limited  (1994)  England  High  Court  of  Justice,  Chancery  Division,  Action  CH  1992  P 
No.  8711. 

(2)  Zang  Tumb  Tuum  Records  Limited  v.  Holly  Johnson  (1989)  England  Court  of  Appeal, 
affirming  Zang  Tumb  Tuum  Records  Limited  v.  Holly  Johnson  (1988)  England  High 
Court  of  Justice,  Chancery  Division,  Action  CH  1987  Z  No.  4889. 

Stephen  Stohn  authored  an  extremely  useful  article  on  the  subject  of  the  enforceability  of 
recording  agreements  whichis  a  must  read  for  anyone  writing  essays  on  this  subject.  You  can  find  it 
in  the  Media  and  Communications  Law  Review  (or  I  can  supply  you  with  a  copy  if  you  are 
desperate.) 
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LECTURE  6  -  THE  MUSIC  INDUSTRY 


RECORDING  CONTRACTS 

ROYALTIES  -  HOW  ARTISTS  GET  PAID 


You  will  find  appended  to  these  comments  the  following  documents: 

(1)  a  fact  situation  and  an  exercise  that  I  ask  that  you  attempt  for  our  class:  and 

(2)  excerpted  royalty  provisions  from  a  US  recording  agreement. 

Prior  to  the  lecture,  please  review  these  materials  and  attempt  the  following 
exercise.  This  exercise  is  intended  to  give  you  insight  into  the  negotiation  of  a  recording 
agreement. 
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PREAMBLE  TO  THE  EXERCISE 


Most  music  industry  contracts  (be  they  recording,  publishing  or  merchandising) 
generally  start  with  a  deal  memo  that  outlines  the  main  terms  of  the  agreement.  After  the  deal 
memo  has  been  negotiated  it  will  be  followed  by  a  first  draft  of  the  relevant  contract,  which  is 
usually  prepared  by  the  company  and  provided  to  the  artist’s  lawyer.  The  lawyer  receiving  this 
first  draft  will  normally  request  changes  by  making  handwritten  notes  on  the  draft  agreement. 

The  entertainment  bar  tends  to  be  rather  informal.  Letters  containing  lists  of  comments  are  the 
exception  and  not  the  rule.  The  draft  with  handwritten  comments  is  known  as  a  “mark-up”.  The 
lawyers  will  then  negotiate  the  comments  in  person  or  by  telephone  conference  and,  if 
successful,  agreement  will  be  reached  on  the  changes  requested.  The  lawyer  who  initially 
drafted  the  contract  'will  then  prepare  a  “black-line”  {i.e.,  a  new  draft  with  the  changes  underlined 
or  highlighted  in  some  other  manner).  This  new  draft  may  be  accepted  as  final,  or,  more  likely, 
further  marked  up  to  refine  the  comments  initially  made. 

The  following  fact  situation  and  attached  excerpted  royalty  provisions  are  based 
upon  events  which  took  place  during  an  actual  negotiation.  The  names  have,  of  course,  been 
changed. 


FACT  SITUATION 


Josie  is  a  musician  who  (’with  her  band  “The  Pussycats”)  has  had  some  success  on 
the  so-called  “indie”  scene.  Josie  has  a  loyal  following  which  follows  her  fi'om  gig  to  gig  across 
the  Eastern  United  States,  although  she  is  not  well  known  in  the  rest  of  America.  She  has  not  yet 
released  any  independent  albums.  Ted  is  the  talent  scout  for  Mega  Records,  a  major  label  based 
in  Toronto  who  recently  discovered  Josie.  This  discovery  led  to  interest  on  the  part  of  other 
major  record  companies  and  a  “bidding  war”  ensued.  Josie  feels  a  great  degree  of  loyalty, 
however,  to  Ted  and  Mega  Records  and  is  reluctant  to  accept  a  proposal  from  another  record 
company,  even  if  it  contains  better  terms  than  those  which  Mega  is  willing  to  offer.  You  are 
retained  by  Josie  to  negotiate  her  record  deal  with  Mega. 

Before  you  have  had  a  chance  to  meet  with  Josie  and  her  manager,  Allen,  they 
attended  a  limch  'with  the  President  of  Mega  Records.  Everything  was  going  just  great.  At  the 
end  of  the  lunch  the  conversation  turned  to  business.  Allen  spelled  out  their  demands.  Among 
them,  and  of  considerable  importance  to  Josie  personally,  was  the  so-called  “penny  rate”.  Josie 
wanted  know  exactly  what  she  was  going  to  get  paid  for  every  CD  that  was  sold  and  she  wanted 
to  be  guaranteed  a  very  good  rate  per  CD.  With  a  show  of  genial  bluster,  the  President  grabbed  a 
napkin,  pulled  out  a  pen  and  scribbled  out  exactly  the  following  words;  “Mega  Records  will  pay 
you  on  Net  Sales  of  records  a  royalty  of  14%  computed  by  multiplying  the  PPD  less  the 
deductions  as  normal  in  Mega  Records’  standard  contracts.”  The  President  thought  and  said  he 
would  most  likely  release  Josie’s  record  at  $16.98.  After  lunch  Josie  inspected  the  napkin  more 
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closely.  “Allen”,  she  asked  her  manager,  “what  the  hell  do  these  weasel  words  mean?”  She  was 
pointing  to  the  words  “deductions  as  normal”.  “I  dunno,”  he  said,  “but  14  points  sounds  pretty 
good  to  me!”  “Hmmm,”  thought  Josie  and  off  she  went  to  meet  with  you,  her  lawyer. 

After  the  opening  pleasantries  are  over,  Josie  gets  right  down  to  business.  “I’ve 
been  reading  a  lot  of  books,”  she  says,  “about  this  sleaze-bag  industry  and  I  don’t  trust  any  of 
them.  What  the  hell  does  ‘deductions  as  normal  mean’”?  With  your  vast  experience  in  the 
music  business,  you  know  that  before  Mega  (or  indeed  virtually  every  record  company  in  North 
America)  calculates  a  royalty  they  deduct  25%  from  the  SRLP  (which  they  call  a  “packaging 
deduction”).  You  also  know  that  in  calculating  “Net  Sales”  Mega  normally  deducts  15%  of  the 
records  they  sell  to  retailers  —  in  other  words  Mega  only  pays  an  Artist  for  85  out  of  every  1 00 
that  it  sells  to  retailers.  You  explain  this  to  her.  Josie  ponders  that  and  asks  you,  “Yeah.... so 
what  does  that  mean  I  am  going  to  get  for  each  record  they  sell?”  You  grab  your  calculator  and 
punch  in  $1 6.98  multiply  it  by  0.75,  multiply  it  again  by  0.85  and  multiply  it  yet  again  by  0.14. 
You  inform  Josie  that  she  can  expect  to  receive  $1.51  per  record  sold. 

After  you  have  given  Josie  her  answer  she  is  delighted.  You  have  been  able  to 
advise  her  that  the  penny  rate  is  very  solid;  top-notch  in  fact.  Right  then  and  there  she  picks  up 
the  phone  in  your  office  and  calls  the  President  and  before  you  can  say  a  word  announces  she 
will  accept  the  offer.  You  deftly  snatch  the  phone  from  Josie’s  hands,  introduce  yourself  and 
remind  the  President  that  of  course  you  will  want  to  see  a  full  deal  memo  and  that  all 
negotiations  are  subject  to  the  negotiation  of  a  long  form  agreement.  As  you  hang  up  you 
discover  the  manager  on  your  other  line  gleefully  telephoning  the  competing  record  labels  to 
inform  them  that  all  deals  are  off,  Josie  is  signing  with  Mega.  With  a  sigh  and  a  few  new  grey 
hairs  you  sink  down  in  your  chair  to  await  the  long  form  recording  agreement  --  which  arrives 
one  month  later. 
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EXERCISE 


1 .  What  was  the  royalty  payable  pursuant  to  the  terms  of  the  proposed  Mega  Record 
Agreement?  In  answering  this  question  you  may  assume  that  at  the  time  in  the  United 
States  the  PPD  (the  “Published  Price  to  Dealers”  --  also  known  as  the  “box-lot  price”)  for 
CDs  retailing  at  $16.98  was  $10.70  in  the  United  States. 

2.  Compare  these  royalty  provisions  to  those  set  out  in  the  Universal  Music  Canada 
Recording  Agreement.  Assume  that  the  PPD  in  Canada  is  $14.75.  Had  Josie  signed  to 
Universal  Music,  what  would  her  royalty  have  been?  Assume  that  the  PPD  for  a  CD  in 
Canada  is  $14.75. 
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UNIVERSITY  OF  TORONTO 
ENTER  TAINMENT  LA  W 
CASE  STUDY  #  1 


PRODUCTION:  “HOLLYWOODISM” 

PRODUCERS:  Simcha  Jacobovici  and  Elliott  Halpem 

EXECUTIVE  PRODUCERS:  Michael  A.  Levine  and  Monty  Montgomery 
GENRE:  Documentary 

LITERARY  PROPERTY :  "An  Empire  of  Their  Own:  How  the  Jews  Invented  Hollywood",  by 

Neal  Gabler 

OVERVIEW:  A  Canadian  production  company  optioned  a  controversial 

American  non-fiction  book  describing  the  origins  of  Hollywood.  They  financed  a  documentary 
by  a  combination  of  presales  and  other  financing  (see  Financing).  The  key  elements  of  this  deal 
included  their  ability  to  license  film  clips  and  music  as  well  as  to  obtain  the  requisite  financing. 
The  budget  was  in  the  range  of  $1 .5  million  dollars  Cdn. 

STRUCTURE 


Key  elements  of  this  production  included: 

A.  LICENSING  OF  UNDERLYING  LITERARY  PROPERTY  -  OPTION 
AGREEMENT 

B.  LICENSING  OF  FILM  CLIPS  /  MUSIC 

(i)  FILM  CLIPS 

(ii)  MUSIC 

C.  FINANCING 

(i)  BROADCAST  LICENCES 

(ii)  OTHER  FINANCING 

D.  PRODUCTION  CONTRACTS 

(i)  EXECUTIVE  PRODUCER 

(ii)  WRITER 
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A.  LICENSING  OF  UNDERLYING  LITERARY  PROPERTY  -  OPTION 

AGREEMENT 


Through  the  use  of  an  “option”,  a  production  company  such  as  Associated  Producers 
acquires  the  right  to  purchase  rights  such  as  motion  picture  rights  to  a  particular  literary  property. 
In  this  case.  Associated  Producers  acquired  the  right  to  purchase  (among  others)  the  television 
and  motion  picture  rights  to  “An  Empire  of  Their  Own:  How  the  Jews  Invented  Hollywood',  by 
Neal  Gabler. 

Please  refer  to  Schedule  ‘VI  ”  -  **Option  Agreement'*.  Essential  terms  of  the  option 
agreement  include: 

•  the  grant  of  the  option  to  secure  certain  rights  [cl.  1  and  cl.  4]; 

•  the  period  of  the  option  [c.  1  ];  and 

•  the  consideration  for  the  option  /  purchase  price  [cl.  2] 

•  terms  and  conditions  of  purchase  if  option  exercised 

B.  LICENSING  OF  FILM  CLIPS  /  MUSIC 

(i)  FILM  CLIPS 

Acquiring  permission  to  use  major  Hollywood  studio  film  clips  was  a  key  issue  in  putting 
together  the  documentary  “Hollywoodism”.  The  concept  for  “Hollywoodism”  arose  out  of  the 
premise  that  early  Hollywood  films  expressed  certain  values  held  by  moguls.  Therefore,  if 
“Hollywoodism”  was  to  succeed  as  a  documentary,  it  was  essential  that  the  documentary 
incorporate  old  Hollywood  studio  stock  footage,  or  “film  clips”.  Since  there  is  no  compulsory 
licensing,  i.e.  studios  are  not  required  to  provide  film  clips  at  any  price,  a  key  obstacle  to 
creating  “Hollywoodism”  had  to  do  with  the  negotiation  and  release  of  certain  film  clips.  When 
using  film  clips,  production  companies  must  take  care  to  acquire  all  rights  necessary  such  as 
music  rights. 

Please  refer  to  Schedule  “B”  -  Stock  Footage  Agreement” 

(ii)  MUSIC 

Please  refer  to  Schedule  “C”  -  **Master  License  Agreement” 
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c. 


FINANCING 


(i)  Broadcast  Licenses 

Money  for  the  production  was  raised  in  part  by  granting  licenses  for  varying  amounts  to 
the  following  broadcasters: 

(a)  Channel  Four  (England) 

(b)  Arts  &  Entertainment  Network  (United  States) 

(c)  Canadian  Broadcasting  Corporation  (Canada) 

(d)  ZDF  (Germany) 

Windows:  When  licenses  are  granted  to  both  U.S.  and  Canadian  broadcasters,  the  issue 
of  “windows”  is  raised,  i.e.  which  broadcaster  gets  to  air  the  production  first  -  the  CBC  or  the 
Arts  &  Entertainment  network  in  the  U.S.?  Please  refer  to  Schedule  -  “CBC  Licence  ”,  cl. 
6.01,  for  an  example  of  this. 


(ii) 

Other  Financing 

(a) 

Tax  Credits 

(b) 

International  Distribution 

D. 

PRODUCTION  CONTRACTS 

(i)  EXECUTIVE  PRODUCER  AGREEMENT 

Please  refer  to  Schedule  “E”  -  "Executive  Producer  Agreement”.  The  executive 
producer  is  employed  by  Associated  Producers  and  their  duties  outlined  in  the  agreement  (cl.  31. 

(ii)  WRITER  AGREEMENT 

Please  refer  to  Schedule  "F”  -  "Writers  Agreement” 
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